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VOTER REGISTRATION: ASSESSING CURRENT PROBLEMS

WEDNESDAY, MARCH 11, 2009

United States Senate,
Committee on Rules and Administration,
Washington, D.C.

The Committees met, pursuant to notice, at 10:08 a.m., in Room SR-301, Russell
Senate Office Building, Hon. Charles E. Schumer, Chairman of the Committee, presiding.

Present: Senators Schumer, Pryor, Udall, Warner, and Bennett.

Staff Present: Jean Bordewich, Staff Director; Jason Abel, Chief Counsel,
Veronica Gillespie, Elections Counsel; Adam Ambrogi, Counsel; Carole Blessington,
Assistant to the Staff Director; Brenna Allen, Professional Staff; Lynden Armstrong, Chief
Clerk; Matthew McGowan, Professional Staff; Mary Jones, Republican Staff Director;
Shaun Parkin, Republican Deputy Staff Director; Paul Vinovich, Republican Chief
Counsel; Michael Merrell, Republican Elections Counsel; Trish Kent, Republican

Professional Staff; and Rachel Creviston, Republican Professional Staff.

OPENING STATEMENT OF CHAIRMAN SCHUMER

Chairman Schumer. The Rules Committee shall come to order, and good
morning to one and all. And | would like to thank my colleague, Senator Bennett, | look
forward to a close and amiable working relationship, whether we agree or disagree on
issues, as is his way, in the future.

Anyway, this morning our topic is voter registration. If voting is the heart of
democracy, registering Americans is the lifeblood of our Republic. But it seems as if we
have had some serious circulation problems. What the butterfly ballots and hanging chads
were in 2000 is what voter registration problems are today.

Today we will hear new groundbreaking reports of astounding problems with our
voter registration system. Hidden from the excitement of the past election was the fact
that millions of voters, through no fault of their own, were shut out of this process due to
deeply-rooted problems that need to be fixed.
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We will hear from our witnesses and more details, but the numbers are staggering.
Professor Ansolabehere's research reveals that as many as 7 million eligible and registered
voters were denied the right to vote, whether it was a photo ID requirement, list purges, no
match, no vote comparisons, or simply because they moved from one home to the other and
their registration did not follow. His astonishing report also estimates that as many as
9 million additional people were prevented from registering due to deadlines and change of
residency requirements.

Now, each one of these alone does not seem like an egregious violation, although to
the person it might be, but put together, you get massive disenfranchisement, and this is
undemocratic, unacceptable. And, of course, as we know, 7 million is often enough to
swing a federal election.

Since World War 11, the popular vote in 8 of 16 presidential elections could have
swung the other way, and hundreds of times over, states could have swung as well if
7 million people who were supposed to vote did not.

Voter registration errors know no party or ideology, so listen to a few stories.

There is the serviceman and his wife who move from base to base and are not
allowed to vote because they did not arrive at their new residence to meet the deadline to
register. In other words, the Army tells them October 15th you have to be somewhere else
November 1st. And yet, the voter registration deadline was October 15th in the new place
where they are going. They cannot even vote for their commander and chief, who will
determine whether or not the soldier is sent off to war.

Then there is the hardworking father holding down two jobs to put food on the table
for his kids, who skips dinnertime to go and vote, only to be turned away simply because
his name was confused with that of an ineligible convicted felon.

There is the tradesman who finds his name is not on the list because his handwriting
was not clear on his voter registration form. So an A becomes a U, and there is no match
for his drivers license, and no vote.

In fact, Joe the Plumber of the 2008 election fame was nearly denied the right to
vote last November because his name was misspelled on the voter list. Now, it was a hard
name to spell, so | am not blaming anybody, but it is just a fact.

There is a student who attends a university in Virginia only to be told he cannot
register to vote at his new domicile, and if he does, he could lose financial aid.
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There is awoman who shows up to vote only to find out she was not even registered
due to an error made by a third party registration organization who misplaced the form or
sent it in too late.

| cannot tell you how many times in New York | have heard the refrain, | registered
to vote, and when | showed up, | was told my name was not on the list. So we seem to be
stuck in the mud on certain issues.

As | said, each of these stories, they are a little bit poignant, but, you would think,
okay, that happens. But when you add them up to 7 million, or 9 million names, it is a lot
more troubling than that.

In the 21st century, people should not be denied their constitutional right to vote
because of problems caused by an antiquated voter registration system that was set up in
the 19th century by the Whig Party. That is who set up our voter registration system,
which we still use today. And, of course, the Whigs are not even around anymore.

It is truly remarkable that with the technology we have today that someone could be
turned away at the polls simply because he or she has moved to a different county or has
bad handwriting. If they move to a different country, they should not vote. But if they
move to a different county, they should, or if there is bad handwriting.

It is not to blame our local election officials who work hard to make sure the trains
run on time on Election Day. In fact, just yesterday, two secretaries of state, Carnahan,
Democrat from Missouri, and Greyson, a Republican from Kentucky, very clearly
described the problem state election officials face with voter registration.

| ask unanimous consent their column and roll call be entered into the record. So
without objection, it is.

[The information follows:]

/ COMMITTEE INSERT

Chairman Schumer. The question of last minute registration, the massive
amount of data entries involved, are a lot to place on local county officials with limited
resources. And additionally, the amount of money spent on maintaining current voter
registration lists places a strain on state governments already struggling with the current
economic crisis. Part of the problem may be that the states and counties need more
resources to ensure that all eligible voters can be registered and all those registered can

vote.
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So today we examine these problems. | cannot imagine what it was like for
millions of voters, some of whom attempting to vote for the first time last year, were told
they were not registered correctly and could not cast a ballot, particularly after waiting in
line for an hour or two, maybe on a cold or rainy evening. | cannot imagine what it was
like for these folks to be denied the right to vote in this historic election. So this should
not happen, not in the United States of America.

We are not going to talk about solutions today; we are just going to talk about
anyone can talk about what they want, but the focus of the hearing is just on the problem.
And there are other problems as well. | know my colleagues on the other side of the aisle
talk about schemes to defraud and register people who should not be registered. And that
IS something we are going to want to look at as well because | think we have to address
both sides of the problem.

But today we are going to look at this particular problem. And I thank all our
witnesses and want to turn things over to, first, my colleague, Senator Bennett for a

statement, then Senator Warner after him.

OPENING STATEMENT OF SENATOR BENNETT

Senator Bennett. Thank you very much, Mr. Chairman, and | appreciate your
calling a hearing. 1think it is appropriate that we hear these issues. And | would take
slight issue with one comment you made in your opening statement. | think there are still
Whigs around.

[Laughter.]

Senator Bennett. | will go no further as to identify where or who, but my study of
history and the attitude of the Whig Party leaves me to believe that there are those who still
hold that ideology.

Now, we have two compelling and sometimes competing interests with respect to
this whole question. We want everyone who is legally qualified to vote to be able to vote.
And we want him or her to be able to vote as easily and smoothly as we possibly can. At
the same time, the whole purpose for having people register in advance is to create some
kind of mechanism that will allow election officials to prevent those who are not legally
qualified to vote from voting, and sometimes this becomes a trade off.

In an effort to get everyone to vote, we relax registration requirements and, thereby,
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open the door to vote fraud; or, conversely, in an effort to prevent vote fraud, we tighten
registration requirements, and thereby run the risk of keeping people away who belong
there.

This is not a new issue. When | was a member of the Governmental Affairs
Committee, we held a hearing on this issue and one of the witnesses on that occasion was
Dr. Larry Sabato, the director of the University of Virginia Center for Governmental
Studies, and one of the more well recognized names when it comes to these issues.

I would like in my opening statement to quote a few things from Dr. Sabato, and
then would ask unanimous consent that his entire opening statement be included in the
record.

Chairman Schumer. Without objection.

[The statement of Dr. Sabato follows:]

Senator Bennett. He makes the same point | just made. He said when we look
at the registration system and voting process, we have to balance two conflicting values.
One, the goal of full and informed participation in the electorate, and, two, the integrity of
the system. And he goes on to say, to the extent we keep expanding the participation right
and make it easier and easier for people to register to vote, we almost certainly increase the
chances for voter fraud. So, in a sense, it is a trade off. To move completely in the
direction of one value as opposed to the other is foolhardy.

Then he goes on to list a number of examples of people in the 2000 election who
cast illegal votes. If I might, there are the corresponding, one-on-one personal
observations of the kind you have just cited of people who ran into difficulty with
registration. And he says, it does not stop with Florida and Wisconsin. As | suggested,
fraud did not just appear during the 2000 presidential election. Just a glance at the past
decade shows many examples of electoral fraud.

Then he goes on to list some. Extensive absentee ballot fraud in Alabama;
hundreds of phony registrations in California; nearly a thousand illegal votes in New
Jersey, including some people who are unregistered and others who are dead; significant
absentee ballot fraud in Philadelphia; votes stolen from the elderly and infirm in Texas, and
the list goes on and on.

Then he says in separate quotes, whether fraud is Democratic or Republican, or
located in the north or the south or the west, the effect on American democracy is similar.
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While electoral hanky-panky affects the outcome in only a small proportion of elections,
mainly in very tight races, one fraudulent ballot is one too many for the integrity of the
system and the confidence that people have in the system.

So this is the balance that we have to address. We want, as | said, registration to be
as open and as easy as it can possibly be for those who are entitled to vote, but at the same
time, we want registration to be effective enough that those who are interested in
controlling fraud have the tools that they need to deal with that.

That is the balance that | hope we will strive to strike as our legislative activity goes
forward following this hearing and other hearings that you may have scheduled. And |
appreciate your diligence in addressing the problem and will do whatever | can to see that
we have as productive and probing a hearing as possible.

Chairman Schumer. | want to thank Senator Bennett, and | agree with the thrust
of his statement. Both are problems, and | think we have to address both. And there is
sort of a yin and yang here that you have to find the happy balance to.

Senator Warner?

OPENING STATEMENT OF SENATOR WARNER

Senator Warner. Thank you, Mr. Chairman. | want to add my voice as well
and say thank you for calling this hearing and echoing both what you and Senator Bennett
have said, this yin and yang between registration and fraud.

| am not going to be able to stay for the whole hearing, but | do want to point out
two issues that I hope the panel will address and would love to pursue. One, and the
chairman mentioned this in his opening comments, Virginia has become a little bit of
ground zero for the battle between local registrars trying to determine what is appropriate
for college students, sometimes out-of-state college students, who choose to registrar in
their college hometown rather than their parents' hometown. We have, perhaps, in the
Commonwealth given a little bit of disjointed guidance.

So I would love to hear from the panel, what appears to be both trends in the law
and best practices, on how you get that balance. We clearly want students to participate; if
they are living 9 or 10 months a year in a certain locale, what kind of residency
requirements are looked at. On the other hand, if they are simply passing through and
often time there are concerns at the local government level that you may end up having, in
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fact, undue influence because of the student population in the community. So I would
love to hear comments on that issue.

The second and this is Virginia also. Like other states, but | think Virginia
because we are proud to have some of the highest concentration of military of any state in
the country, we have lots and lots military families who continue to be challenged with not
only registration but unclear rules about when and how they have to get their ballots
posted, when and how registrars would receive those ballots.

As recently as the 2008 election cycle, again, this proved to be quite a bone of
contention. And | would love to hear any comments from the panel on how we can better
grapple with the very unique challenges that our military families, particularly those who
are posted overseas, can make sure that, one, they get registered in the first place, and two,
that there is no undue burdens on them participating in the electoral process.

So, again, while I am not going to be able to stay for the hearing, | do appreciate the
chairman calling this and anxious to hear comments on those two questions.

Thank you, Mr. Chairman.

Chairman Schumer. Thank you. And I think those are two very important
issues that we hope to explore.

Senator Udall?

OPENING STATEMENT OF SENATOR UDALL

Senator Udall. Thank you, Chairman Schumer and Ranking Member Bennett.
Thank you both for your statements. And let me just say that I think you have reached the
right balance here in terms of talking about the direction we should go. | think we all want
everybody to fully participate and we want to get people registered and give them that
opportunity. But we want to make sure that we have fair elections without fraud, and that
is really the way to go.

Two of the issues in New Mexico that I think are of some concern have to do with
provisional ballots and absentee ballots. And I notice across the country, we are seeing
the same thing. When you get into the area of how you make sure that absentees are
handled in such a way that it is uniform and, as the Supreme Court would say, you had
equal protection in these kinds of situations, that is a concern. And then the provisional
ballots are also growing to a significant degree. | hope that you have an opportunity to
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comment on both of those and give us some guidance as to where you think we should
head.

Once again, | think the chairman is right-on in holding this hearing and proceeding
on this, and | anxiously await the testimony of our very distinguished panel.

Thank you, Chairman Schumer.

Chairman Schumer. Thank you for your excellent statement, Senator Udall.

Now we are ready for the witnesses. | am going to briefly introduce each one, ask
them to each put their entire statement in the record, speak for five minutes, and then we
will have time for questions. So if you could try to tailor your remarks to meet the
five-minute goal, we would appreciate it.

First, Stephen Ansolabehere -- | know that is a hard one to say -- is a professor of
government at Harvard University and political science at MIT. Formerly, he served as
co-director of the Caltech/MIT Voting Technology Project. He is an expert on American
elections, public opinion and voting behavior.

Curtis Gans is the director of the Center for the Study of the American Electorate
within the Center for Democracy and Election Management at American University. In
addition to being a professor at American University, he often appears as a recognized
expert on talk shows to discuss a variety of voting issues.

Nathaniel Persily is a professor at Columbia Law School. He is a nationally
recognized expert on election law and is the founder and director of the Center for Law and
Politics at Columbia Law School.

The Honorable Chris Nelson. Mr. Nelson has been serving as South Dakota's
Secretary of State since his election in 2002. Before being elected to this position,
Secretary Nelson served as South Dakota's state election supervisor.

Kristen Clarke is co-director of the Political Participation Group at the NAACP
Legal Defense and Education Fund. Before joining the NAACP, Ms. Clarke worked for
the Civil Rights Division at the U.S. Department of Justice.

Last but not least, Mr. Jonah Goldman. Mr. Goldman is director of the National
Campaign for Fair Elections at the Lawyers' Committee for Civil Rights. His
responsibilities include leadership in the Election Protection Coalition, the National
Network for State Election Reform, and the Lawyers' Committee election reform advocacy
and litigation docket.
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Mr. Ansolabehere, Professor, thank you. And, again, your entire statements are
introduced into the record, so you may begin.

STATEMENT OF STEPHEN ANSOLABEHERE, PROFESSOR,
DEPARTMENT OF GOVERNMENT, HARVARD UNIVERSITY

Mr. Ansolabehere. Thank you, Mr. Chairman and members of the Committee,
for holding this hearing and paying attention to this issue.

In 2001, the Caltech/MIT Voting Technology Project found that 4 to 6 million
Americans tried to vote but could not, or did not have their votes recorded, owing to
problems with voting equipment, registration, absentee balloting and polling place
operations. The largest of these problems was registration followed closely by voting
technology.

The Help America Vote Act facilitated the upgrading of voting technology
throughout the United States, punch card and lever machines were phased out, and the
Federal Government assisted states and counties with their purchase of optical scan and
electronic voting equipment.

Voting technology accounted for about 1.5 to 2 million lost votes in 2000, and
today that figure appears to be around 500,000. That is a substantial improvement thanks
to the intervention of the Help America Vote Act. That is the good news.

Registration, unfortunately, remains as large a problem as ever. In 2008, to put the
matter in perspective, there were 230 million people of voting age in the United States, an
estimated 212 million eligible voters, that is citizens, non-felons who are also voting age,
an estimated 168 million registered voters, and 133 million people who actually voted.
To put matters another way, 44 million Americans were not registered to vote, though they
could have been, and another 35 million Americans were registered to vote but did not
vote.

The registration and authentication system in the United States remains a
significant source of difficulty for many voters. Of the 79 million Americans who are
eligible but did not vote, most certainly did not vote because they chose not to vote for lack
of interest. Even still, administrative problems prevented or discouraged millions of
Americans from voting.

Based on the results of the Cooperative Congressional Election Study, which
Senator Schumer discussed, | project that 9 million Americans did not vote because they
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had recently moved or because the date for registering to vote had already passed and they
were not registered. Two to 4 million Americans were discouraged from attempting to
vote because of various administrative problems relating to the authentication of voters and
registration, and another 2 to 3 million Americans were registered to vote, attempted to
vote, but could not vote because of problems with registration, acquiring absentee ballots,
or voter identification. All totaled, it appears that 4 to 7 million Americans could not vote,
even though they attempted to vote or wished to vote in the 2008 election.

There are other chronic problems as well related to the system, especially
accessibility of the system for the disabled and for military personnel, and there are
emerging problems, especially the growing number of people who have trouble getting
absentee ballots. This is of particular note because absentee balloting is on the rise,
especially in the American west. In 1972, roughly 5 percent of Americans voted with
absentee ballots. In 2008, roughly 30 percent voted with absentee ballots.

My written testimony focuses on the problems associated with the system for voter
registration and authentication. The conclusion is a discouraging one, as many of us in
this community, both as scholars and policymakers, just a short while ago took major steps
to improve these systems. Even still, many people encounter problems with voter
registration and voter authentication today, and those problems appear to be as large as
eight years ago.

Currently, the states are in the middle of a major upgrading of voter registration
systems in the United States begun under the Help America Vote Act. Some have
completed this process but many have not. Most communities have yet to see the benefits
of those systems, but there is certainly the possibility, as statewide registration systems are
implemented properly, we may eventually observe the gains in registration systems similar
to what occurred with voting technology.

Based on my experience over the past eight years, | fully believe that a cooperative
effort of local election officers, secretaries of state and the federal government can reduce,
substantially, the difficulties that millions of Americans encounter when trying to register
and vote. Thank you.

[The prepared statement of Mr. Ansolabehere follows:]

Chairman Schumer. Thank you, Professor, and thank you for your excellent
report as well. We are honored that you released it at the committee.
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Mr. Gans?

STATEMENT OF CURTIS GANS, DIRECTOR, CENTER FOR THE STUDY OF
THE AMERICAN ELECTORATE

Mr. Gans. | want to thank the Chairman and the Ranking Minority Member for,
a) holding this hearing and, b) inviting me to participate in your deliberations. Anything I
say here will not reflect on the men and women who run our elections, the secretaries of
states and chief election officers, down to the people who man the polls on election night.
They are all decent, they all want to help, both with the integrity and the voting process.

| agree strongly with both the Chairman and Ranking Minority Member as to what
the purpose of our election law ought to be. It ought to maximize voter participation, it
ought to maximize the integrity of the process, and it ought to maximize citizen faith in that
process.

| am going to give you three sets of numbers that say we are a long way from that.
Oneis 74 and 50. A ballpark estimate of the percentage of eligible Americans is
74 percent, and that in turn means that there are 50 million Americans who are not
registered and cannot vote.

The second | am going to have to read. Itis 115, 104.2, 103.6, 100.3, which is the
number of names--the percentage of names on the registration list of the eligible voters in
the District of Columbia, Alaska, Illinois and South Dakota. Ten other states have
registration lists of 95 to 100 percent. And if anybody believes those numbers, there is a
bridge across the East River in the state of our chairman that I would like to sell you.
There are at least 20 million names on the registration list who should not be there, who
have died or moved or are not legitimate voters.

The last set of figures is 139 and 172. The United States ranks 139th out of 172
democracies in the world. That is not a great picture of a voting system that works.

We also have each year a series of problems, voter lists that do not contain names
that should, do contain names that should not be on them, zealous registration people on the
liberal side putting people on lists that should not be, zealous people on the other side
discarding registrations of people that do not agree with them.

We have millions of dollars spent for people like Jonah to monitor elections for poll
watches and for lawyers willing to move at the drop of a hat to challenge any deviation.
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We call it fraud and we call it intimidation and suppression, and all of them have a grain of
truth.

We will not, so long as we have a list based system, remedy any of these problems
fully. We should consider what has worked in Mexico. And what has worked in Mexico
is a government provided and paid for national, mandatory, biometric identification card
and system. That would enfranchise everybody who is eligible, and it would get rid of
every one of the problems people have raised with the electoral system, except vote buying
and election administration malfeasance.

The objections to those are money and privacy. This will cost $14 billion. We do
not do $14 billion for our voting system, but we do it for national defense, and it could be
justified on national defense because we should know who is coming into the country and
who is in the country. And if we establish it, it would eliminate or reduce identity theft.
It would provide for accurate census without enumeration. It could help with criminal
prosecution and wrongful conviction exoneration. It could do a variety of things except
get rid of the common cold and halitosis. It also would rationalize the various identity
systems that are already being mandated or in place.

This is a far-out idea, but I think people ought to consider it because I think it is the
way that we can actually deal with all of these problems.

[The prepared statement of Mr. Gans follows:]

Chairman Schumer. | thank our witnesses for both interesting, informative
testimony within the time limit, two out of two.

Professor Persily?

STATEMENT OF NATHANIEL PERSILY, PROFESSOR, COLUMBIA LAW
SCHOOL

Mr. Persily. Let me echo the thanks of my fellow witnesses to this committee. It
is always a pleasure to be an election law professor who is giving testimony not in the
middle of a meltdown, and it gives us a chance to think in a sober way about some of these
problems that we have already been discussing.

| just want to make three brief points, and | have given you longer testimony for the
record. First I want to look at the effect of registration laws on turnout, and then,
secondly, to look at registration problems that we saw on Election Day. And then, finally,
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to talk a little bit about the litigation as a description of the magnitude of the registration
problem.

First, the effect of registration on turnout. The effect of registration on turnout is
not simply by the registration system itself. The United States continues to make it more
difficult than any other industrialized democracy to vote. And the reason is not because
we simply have registration; other countries have registration. It is the combination of
that registration system with the high mobility of our population and the fact that the
government does not take an affirmative role in registering people to vote. Those are the
factors that make the United States unique. The incredible mobility of the U.S. population
is one of the chief reasons that we see relatively low voter turnout.

To give you some sense of the relationship between the variables: 90 million
eligible voters move every five years. All of those voters, if they want to vote at their new
address, assuming they are not in an EDR state, have to take an affirmative step in order to
register to vote. It is not a surprise, then, that people who have lived in their residence for
five years or more turn out at rates of about 75 percent. Those who are recent movers to a
new state or new county: only about half of those people tend to turn out to vote.

But the effect of mobility, or the combination of mobility and registration laws, is
not seen just in the aggregate numbers. You can see it on discrete populations, and several
members of this committee have already mentioned military voters. Congress has spent a
lot of time looking at uniformed and overseas voters in this context because of the
problems that those voters face.

You can also get a sense of this--and this is also from Steven Ansolabehere's
Cooperative Congressional Election Survey, which is the effect on military voters even
inside the United States, who face registration problems and voting problems at a higher
rate than the general population. And that is because they are more likely to be moving
before Election Day than the average population.

Most political scientists have spent a lot of time looking at the discrete effects on
low-income groups, or particularly the relationship of registration laws on education. But
when we look, for example, at these military voters who experience about 1.7 times the rate
of registration problems when they go and attempt to vote and that also turn out at a rate
10 percent lower than the general population, we get a sense of the nature of this problem.

Secondly, let me talk a little bit about the registration problems at the polls in this
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past election. Unfortunately, we do not have the kind of concrete data that we would
really like in order to assess the magnitude of the problems in this past election. We
know, for example, that between 20 and 31 percent of the election related incidents that
happened at the polls this year were registration related. You can get a sense of that from,
say, the CNN incident reports or some of the other incident reports that different election
protection organizations were running.

We know, for example, that in the 2004 election, that 1.9 million provisional ballots
were cast and that the secretaries of state say that the chief reason behind the non-counting
of a third of those provisional ballots was because of a registration problem.

We only really have data now from about 14 states on the rate of provisional ballot
usage in the 2008 election, but we even know from just those 14 states that 800,000
provisional ballots were cast. And that gives you some glimpse as to the possibility of the
relationship of the registration problem to the number of provisional ballots.

Then, finally, let me talk a little bit about the litigation in this past election. This is
sort of a statement against interest because this is how we election law professors make our
living. Let me talk about three categories of litigation that happened in this election, all
related to this problem that you are investigating here today.

The first is what | think was the most common form of litigation, at least during this
election cycle, and that was lawsuits dealing with purges and mismatch lists when you
compare the voter registration lists to some other lists, whether it is drivers licenses, social
security lists, et cetera, where you found a dramatic number of mismatches.

The second is the very famous now set of cases dealing with third-party registration
drives, the kind that Senator Bennett was talking about, dealing with ACORN and some of
these other groups that allegedly had registered voters who did not exist.

Then the final type of litigation that we saw were sort of the garden variety
registration lawsuits, those cases where there is a technical defect in registrations or that
there are problems such that people do not get to vote.

Between the litigation and the voter turnout and these registration problems at the
polls, I think we get a sense at least the magnitude of the problem in the 2008 election.

[The prepared statement of Mr. Persily follows:]

Chairman Schumer. Thank you again. Excellent testimony.

Mr. Nelson?
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STATEMENT OF THE HONORABLE CHRIS NELSON, SECRETARY OF
STATE, STATE OF SOUTH DAKOTA

Mr. Nelson. Mr. Chairman, members of the Committee, it is truly a privilege to
be before this committee and | appreciate the opportunity. I think it is vital that you hear
from the perspective of a state election official.

November 4, 2008 was a historic day in America; nearly 133 million cast their
vote. That is 9 million more than voted in 2004 and 25 million more than voted in the
Year 2000. Voter registration systems across this country, managed by state and local
election officials, handled that increase in registration and turnout, and they stand ready to
handle future increases in registration and turnout.

| want to spend just a few moments talking about what I believe is right about our
current voter registration system. The purpose of that system, obviously, is to provide a
list of those eligible to vote in each precinct. Voter registration provides order to our
election system. | believe there are nine elements in our system that are crucial, and |
would like to visit briefly about each one of those. They contribute to the reliability of the
system.

Number 1. Voter registration is easy and accessible. Voter registration is
available at election offices, driver license agencies, public assistance agencies, other
public agencies, military recruitment offices, and on the Internet.

Number 2. The system relies on a paper card or form that is signed by the voters.
Questions about the accuracy of the system can be taken back to that original registration
card. Much has been talked about having a paper trail of the ballot on Election Day. Itis
equally important that we have a paper trail of the voter registration process with each
person that registers.

Number 3. The registration card contains an oath which must be signed by the
citizen, swearing to their eligibility and their citizenship. State and local officials have
very little access to citizenship information. We rely heavily on the oath signed by the
voter.

Number 4. The voter registration system is local. \oter registration cards are
maintained as official records at the local agency. Those local officials know that each of
those registrations represent somebody's right to vote, and if there is information that is
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missing on those cards, local officials do everything they can to get that resolved.

Number 5. Voter registration data is verified. The Help America Vote Act
requires verification against drivers license lists or social security data. Incorrect
information or simple typos can be caught and easily corrected.

Number 6. Voter registration is aggregated into a statewide voter registration file
that assists us in eliminating duplicate voter registrations. It also allows states, such as
South Dakota, to use that data to allow citizens to, through the Internet, verify their
registration status, find their polling place, and view their sample ballot.

Number 7. The current registration system establishes a chain of responsibility for
that data. Local officials know where to find the original registration information, they
know how the data is incorporated into the registration file, they know how that file is used
to create the precinct registration lists, and with that knowledge, they can track down and
answer guestions about why someone is on the list or is not on the list.

Number 8. The voter registration system is transparent. The public, the
candidates, the media, the political parties understand how names are added to the list and
how names are removed from the list. And I would suggest that any attempt to remove
that transparency from the current system will create and lead to deep suspicion about the
integrity of the system.

Number 9. Voter registration is part of the fabric of our American political
system. The requirement for voters to be registered causes political parties and other
groups to do voter registration drives. Those drives heighten the awareness about the
upcoming election, and | believe that is good.

The voter registration system in America today is the best and cleanest that it has
ever been, despite some of the issues that we have heard about. The nine elements that |
have talked about play an important part in our successful registration system. The
removal of any one of these elements risks the integrity of the system.

With rights come responsibilities. In the area of voter registration, state and local
election officials have the responsibility of maintaining an accurate and clean election
registration list. Individual citizens have the simple but powerful responsibility of filling
out a voter registration card to avail themselves of their right to vote. It is a system that
works and works well.

Mr. Chairman, members of the Committee, thank you again for this opportunity
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and your consideration.

[The prepared statement of Mr. Nelson follows:]

Chairman Schumer. Thank you very, very much, Mr. Nelson. Again, I think
excellent outline.

Ms. Clarke?

STATEMENT OF KRISTEN CLARKE, CO-DIRECTOR, POLITICAL
PARTICIPATION GROUP, NAACP LEGAL DEFENSE FUND AND
EDUCATIONAL FUND

Ms. Clarke. Chairman and distinguished members of the Committee, thank you
for the opportunity to come and speak with you today about some of the problems that
continues to plague our nation's voter registration system.

The final data that emerged in the 2008 election cycle reveals that only 61 percent
of Americans eligible to vote cast ballots in this historic election. That is 1 percent more
than in 2004. LDF believes that many more people would have liked to participate and we
should undertake to see that in future elections they have the opportunity to do so.

Almost 13 percent of all eligible voters in our country are not registered at present.
If we are to be regarded as the world's leading democracy, we must work to fix the breaks
in the system and ensure that we reach the millions of eligible but not yet registered voters
who are locked out of the system. | want to take my time to highlight some of the key
problems by focusing on some of the issues and problems happening on the ground.

First, purge programs and unreliable database matching systems have created
enormous obstacles for voters. As states have moved to implement the requirements of
the Help America Vote Act, we are witnessing the technological advancements themselves
being used and abused to match and remove voters from registration lists.

Let me point to an example. A recent purge program carried out in Louisiana
resulted in a purge program that matched voters by using interstate databases to compare
the first name, last name and date of birth of Louisiana voters with individuals from other
states. Predictably, the system proved unreliable, yielding a number of false matches.
And at the end of the day, more than 12,000 voters were purged from the state's rolls. A
significant number of them were African American voters, many of them impacted by

Hurricanes Katrina and Rita.
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The study confirmed that these kinds of matching programs are extremely error
prone and not based on sufficiently unique criteria that would prevent voter
disenfranchisement. Most purge programs like Louisiana's disregard the fail-safe
provisions that are built into the National VVoter Registration Act that generally require
election officials to give proper notice and wait two federal election cycles before striking
voters from the rolls.

In addition, poorly designed state voter registration applications and arbitrary rules
by local election officials also pose a substantial threat. During our advocacy efforts this
election cycle, we identified a number of jurisdictions in which officials rejected
registration applications for reasons that have no bearing whatsoever on eligibility.
Immaterial omissions often resulted in a number of the rejections.

In Indiana, for example, election officials were directed to reject registration
applications if an applicant failed to mark a check box confirming their citizenship or their
voting age. This was done despite the fact that voters sign an affirmation under penalty of
perjury at the bottom of the form confirming that they are citizens and confirming that they
are of voting age. These actions prompted successful litigation to stop officials from
acting on these grounds, but the problem continues.

Another example emerges out of Alabama where the Secretary of State instructed
local election officials to reject applications from persons who possess drivers licenses but
chose instead to list the social security number of the voter registration form. Thus, voters
who provided a social security number were rejected for not listing their drivers license
number when registering.

The take away here is that voters should not penalized for poorly designed voter
registration applications that capture duplicative information from applicants. We need to
streamline the design of registration applications and eliminate the game of gotcha that
leads to the rejection of so many would-be voters.

Another example emerges out of Louisiana where officials reported rejecting as
much as 20 percent of new registration applications because a database match revealed
inconsistencies with the spelling of a name or in the full drivers license or social security
number. Potential voters should not be penalized for administrative errors like these that
have no bearing on voter eligibility.

The challenge we now face is determining how to reform and repair the system in a
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way that will be more inclusive and provide opportunities for broad and meaningful
participation for the millions of eligible but not yet registered citizens among us. While
we turn now to corrective action, we must remain mindful of the particular challenges
faced by those who are among the most vulnerable among us, the poor and our nation's
racial and ethnic minorities. The future of American democracy remains tied to our
ability to resolve some of the barriers that | have discussed today. Thank you.

[The prepared statement of Ms. Clarke follows:]

Chairman Schumer. An exquisite sense of timing. You ended exactly at five
minutes.

Ms. Clarke. Thank you.

Chairman Schumer. Mr. Goldman?

And you gave very good testimony, more importantly.

STATEMENT OF JONAH GOLDMAN, DIRECTOR, NATIONAL CAMPAIGN
FOR FAIR ELECTIONS

Mr. Goldman. Thank you, Mr. Chairman. | am a little bit intimidated by the
example. 1 will make sure that | am inside the five minutes also.

| want to thank you and Senator Bennett also for not only bringing this hearing
together, as Professor Persily said, at a time when it is not in the middle of an election
cycle, but when we have the opportunity to deliberate on these really important issues,
which are policy issues and not political issues.

As you suggested, our voter registration system needs modernization. At the
dawn of the 19th century, long before Alexander Graham Bell made the first phone call, as
you suggested, Mr. Chairman, the Whig Party was first advocating for our current voter
registration system. And despite whether there are or there are not currently Whigs
around, we know one thing, that both the registration system and the Whig Party are relics
of the past.

Our registration system is inefficient. It sets election officials up for failure by
diverting resources and energy from crucial tasks and it prevents more eligible voters from
casting a ballot than any other part of the election process.

As governments at all levels fight to stretch every penny, this Congress has

recognized that streamlining essential process is critical for moving forward in this new
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economy. Counties and states across the country are wasting millions of dollars every
election cycle administering an outdated and expensive paper-based voter registration
process that puts our election system at risk. Modernizing the registration system will
improve democracy and allow communities to reinvest resources in critical functions like
keeping more teachers in the classroom and more cops on the street.

There are two culprits, paper and timing. Each registration requires an individual
paper form. A third to a half of these forms arrive in registrars' offices just before the
deadline. The inefficiency of the registration system has a domino effect, causing
confusion at the polls and infecting every aspect of the voting process.

The biggest impact is on voters. We have already heard up to 9 million voters are
prevented from voting at one stage or another because of the registration process.
Registration problems affect everyone, but also, as we have heard already, it is felt more
distinctly in some communities. Military and overseas voters have terrible access to
registration facilities. Older voters and those with disabilities cannot get absentee ballots
unless registration rules are updated. And young voters are frequently left off rolls
because they move often but also because they are unfamiliar with the process.

The current system of voter registration is a bureaucratic nightmare. In an election
system with more than 7,000 local election offices, just getting the paper application to the
right place is no small feat.

Last year, Mr. Chairman, in your state of New York, for example, a hundred
thousand forms collected by third-party registration groups were mistakenly sent to the
State Board of Elections in Albany. The board had to sort through those forms and
forward them to the correct local offices. Some 3,500 of those forms were found in the
New York City Elections Office after Election Day. Of course, those voters were not on
the registration list.

Registration deadlines have caused significant issues. Adam, an active
serviceman from Mississippi, submitted his registration before the deadline as he was
leaving for his tour. When he came home, there was no record of his registration, the
deadline had passed, and he could not vote.

Purges often have removed long-time voters from registration rolls. James, he had
been voting at the same poll location in Alabama for decades, but when he got to the polls
on Election Day, he was told that he was not registered. An election official told him that
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his office had received calls from about 20 other voters who had similar problems. These
experiences were shared by countless voters across the country.

Through Election Protection, | have had the honor to interact with hundreds of
talented election officials. In jurisdictions of all sizes, whether run by Republicans,
Democrats or nonpartisan professionals, the story remains the same. The inefficiencies of
the registration system are a fundamental concern because they undermine election
officials' ability to effectively serve their voters.

All that manual data entry cost money and adds opportunities from the states.
Often more than half the registration budget goes to hiring temporary employees and
assigning full-time staff to capture information from handwritten applications and
eliminate duplicate registrations. This process costs even small jurisdictions, like Forsyth
County, Georgia, hundreds of thousands of dollars. The cost grows to over a million
dollars in medium sized jurisdictions like Franklin County, Ohio and is a multimillion
dollar endeavor in large counties like Los Angeles.

Even with these extraordinary measures and costs, the system is far from foolproof.
Voters can show up at the polls and find their name has been wrongly entered or dropped,
forcing them to cast, as we have heard before, provisional ballots. Election officials then
must reconcile the mistake by using other data to identify the voter before counting the
ballot, which adds further costs and delayed certification.

These costs have a debilitating effect on the rest of the election system. For
example, in Columbia, Ohio, the Board of Elections stopped notifying registrations with
incomplete applications of the opportunity to correct them because it just cost too much.
Even then, as Matt Damschroder who oversees elections in Franklin County says, phones
that would otherwise be picked up are not, leaving voters' questions unanswered. Because
of the inherent delays in processing paper registration forms, Los Angeles has to spend
$56,000 in every countywide election to send supplemental voter rosters to poll inspectors
by overnight mail. That delay makes it difficult to order and distribute ballots.

Again, Mr. Chairman, thank you for all you are doing to move us towards a more
efficient and equitable process to exercise our vote. Each election in the voter registration
system, this relic of our pre-Civil War past, blocks millions of Americans from casting a
ballot, distracts election officials, and needlessly wastes millions of dollars at a time when

state and local budgets are stretching every penny. Congress has the power and the
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opportunity to modernize this antiquated system. Thank you for taking the first step
today.

[The prepared statement of Mr. Goldman follows:]

Chairman Schumer. Good job, Mr. Goldman; seven seconds off. Not bad, not
too shabby, given how it usually is around here.

Okay. | want to thank the six witnesses. | thought the testimony was excellent
from the witnesses that | asked to come and that Senator Bennett asked to come, and very
much appreciated.

Now, to me, the astounding fact here was the reports both by Professors
Ansolabehere and Persily, that large numbers of people just could not vote. And this is
not relegated to a state; it shows the problems are everywhere. And | am certainly mindful
of what Mr. Nelson said, that there is a lot that works with the system. Most people do
vote and vote well, but in democracy, everybody has to vote.

So I would like to ask the witnesses whether they agree, each of you, just with the
statement that we have substantial numbers of eligible voters being excluded from the
rolls. Itisasimple statement. | will just ask each of you for a yes or no answer, and then
| am going to let anybody say whatever they wish. Okay?

Go ahead, Mr. Ansolabehere.

Mr. Ansolabehere. Yes.

Chairman Schumer. Mr. Gans?

Mr. Gans. Yes.

Chairman Schumer. Mr. Persily?

Mr. Persily.  Yes.

Chairman Schumer. Mr. Nelson?

Mr. Nelson. No.

Chairman Schumer. Ms. Clarke?

Ms. Clarke. Absolutely.

Mr. Goldman. Yes.

Chairman Schumer. Okay. Then we will first ask Mr. Nelson. You disagree
with the other five witnesses. You think that--do you think--1 mean, | guess explain.
Their studies are pretty good. They are not biased or political, so explain to me your
answer. | am not asking the percentage. | am asking just that we have, at least by their
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reports, in the millions of people who are eligible to vote, want to vote and cannot.

Mr. Nelson. 1do not believe that anybody is excluded. There are obviously
millions that have been testified to that are not on the list for various reasons, but I do not
believe that we have a system that purposely excludes anybody.

Chairman Schumer. Oh, | agree with that.

Mr. Nelson. And are there issues within the system that need to be looked at and
addressed? Absolutely. And there are a number of things that have been brought up here
that I would love to question the witnesses on because they do not make sense with what |
know about how the system works.

Chairman Schumer. But the instance of, say, the military solider who was
assigned, wants to vote, and did not. Now, the system is not purposely excluding him.
And Ms. Clarke focused on Louisiana and Georgia, and there are allegations that some of
these rules are done to deliberately exclude people.

But let's leave that aside. Let's assume that we are not talking about intent here.
We are just talking about the fact that the way the system works that there are people who
want to vote, try to do what they can to vote, but cannot. You do not disagree with that.

Mr. Nelson. There may be some. But let me use your example of the military
voter--

Chairman Schumer. Sure.

Mr. Nelson. --that is transferred on October 15th to a new location, gets to their
new location too late to register. They can certainly vote absentee prior to leaving their
current location. They are opened to do that in any state.

Chairman Schumer. Well--

Mr. Nelson. So they are not excluded from the process.

Chairman Schumer. You know, | have voted by absentee ballot. It is not so
easy. You have to call--you have to get the form from the election board. It sometimes
takes a long period of time. It is cumbersome. And in New York, I think we have a
pretty good absentee ballot system.

You also have--the example | gave is the soldier is told--let's just say he is
registered to vote, or she is registered to vote, at the military base in which they live. On
October 15th, they are told they have to be somewhere else by November 1st, and the
deadline for absentee ballots is over.
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Mr. Nelson. If I might--

Chairman Schumer. We do not have--every state, am | correct, does not allow
people to decide to vote absentee within a week or two. You sometimes have to apply for
that absentee ballot in advance.

Mr. Nelson. | am not aware of any state that would have a two-week restriction
on absentee balloting. In South Dakota you can absentee vote up until 3:00 on election
day. |am not aware of any state that has a two-week black out.

Chairman Schumer. 1am not sure, but somebody check me. In New York, you
have to apply for the absentee ballot in advance.

Is that right?

Professor Persily, you are from New York.

Mr. Persily. | cannot remember exactly what it was in New York. | should say
that I tried to vote and | was actually told | was not on the registration list only two years
ago in New York. And it was the night before the election official--having an election law
professor be the one being turned away from voting.

But with respect to absentee ballots, there are several states where, first of all, you
have to have cause, obviously, in some states to request an absentee ballot. And there is
huge variety on different states.

Chairman Schumer. Yes. | think, in all due respect, Mr. Nelson, there are
states that would not allow that military voter to vote; not through intent, but in others.

Mr. Goldman, would you sum up--tell us the restrictions on that particular
situation? | know you have studied this a lot.

Mr. Goldman. Absolutely, and thank you, Mr. Chairman.

| think that we all do agree that, generally, a system that was created in the
19th century was created in a way that should be fair. The problem is that it was created in
the 19th century when there were horse and buggies dragging folks from place to place to
try to register voters; now we are on learjets. And I think that that is something that we
need to understand, is that we are really talking about a 21st century political process in a
19th century system that, as you say, is the lifeblood of the process.

The voters who call us are voters who want to vote. They want to vote
desperately. And in 2008, we received 240,000 calls. Over 300,000 more people were
serviced by Election Protection through our Web site. And they were telling us stories,
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military voters, telling us about how they--

Chairman Schumer. So the example that | gave is not an unusual--or is not an
out of the question one, right?

Mr. Goldman. No, it is not unusual at all.

Chairman Schumer. It probably happens hundreds of times.

Mr. Goldman. Sure. It happens--

Chairman Schumer. At least hundreds, probably more.

Mr. Goldman. It happens more than hundreds of times. We get those calls from
all over the country, from service members who have moved, who are transferred right at
the end of the deadline. But also, as I suggested in the testimony, from service members
who register before the deadline as they are supposed to, and then come home from their
tour of duty to get to the polling place excited to, as you suggested, vote for their boss, their
commander and chief, and get to the polling place and their names are not on the rolls.

Chairman Schumer. Right.

Let me just ask, before I turn it over to my friend and colleague, Senator Bennett, to
both Mr. Persily and Mr. Ansolabehere--because I do think while there is bad intent
maybe, there are some people on either side, some who want to exclude people from
voting, some who want to falsely register people.

But would it be right to say that most of the people who are excluded are not
excluded by intent, by design, but rather because of the cumbersomeness of the system, the
system is not modernized and things like that?

Do you agree with that, Professor Persily?

Mr. Persily. |do.

Chairman Schumer. How about you? Does your study show that?

Mr. Ansolabehere. Yes, and other studies we have conducted.

Chairman Schumer. Would you disagree with that, Ms. Clarke?

Ms. Clarke. No, I agree with that. | think that--part of the problem is that
election officials have too much discretion, and they abuse that discretion, or you have a
case in South Dakota where it appears that Mr. Nelson enforces rules very liberally and
other states where similar rules are enforced in a very restrictive manner that locks voters
out.

We need to figure out a way to make these rules more uniform across the board.
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Chairman Schumer. But you would agree there is not a grand conspiracy on
either side. There are some people who have bad intent, but mostly this occurs because
we have not modernized or are just negligent. There are new examples that keep coming
up that we do not realize.

Is that fair?

Ms. Clarke. 1 agree with that.

Chairman Schumer. Senator Bennett?

Senator Bennett. Thank you very much, and thank you all for your excellent
testimony. | do have some quibbles here and there that I would like to do my best to deal
with.

Mr. Goldman, stop talking about a 19th century system. We have changed it. |
had to fill out a provisional ballot in Utah, and in the 19th century there were no provisional
ballots. I had applied for an absentee ballot and forgot it. So I showed up at the polls and
they said, you cannot vote because you have already voted absentee. 1 said, well, | never
mailed itin. Okay. You come over here, fill out a provisional ballot and we will see.

That is a system that is not in the 19th century. There have been an awful lot of
changes in this. So you have valid points. Do not diminish their validity by that kind of
pejorative statement.

Chairman Schumer. But just to quibble with my good friend, in the first half of
the 19th century, nobody voted in Utah.

[Laughter.]

Senator Bennett. That is true. We were infested with Mormon crickets, if |
could use another term that has been in the news.

Mr. Ansolabehere, 1 would like to know more about your methodology because we
have had a lot of numbers thrown out here. You use the number 7 million. In your
written testimony, you are talking about 4 to 5 million who could not or did not vote.

Mr. Goldman said 9 million. Mr. Persily said we do not have concrete data.

We are using numbers, and in Washington the tendency is, once a number is thrown
out, regardless of how tentative it may be, it gets locked in. The press picks it up; it ends
up inaheadline. Having been in the headline, it then ends up in a bunch of speeches and it
becomes gospel.

Right now, you are the only source that I can find, and | would like to understand
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your methodology a little better. You talk about 33,000 respondents. | want to know
how that sample was drawn and how it was verified. And all of your extrapolations come
from those 33,000; is that correct?

Mr. Ansolabehere. | followed two methods. One is--I also follow--we have the
survey that we did in fall of '08, which is the only publicly available survey at this moment.
The other survey that we are waiting on is the Current Population Survey that the Census
produces. We follow the Current Population census' methodology in terms of question
design and also the methodology for projecting from the survey out to figures on total
number--

Senator Bennett. | am sure you do. | am more interested in the sample.

Mr. Ansolabehere. The sample was part Internet and part phone to validate.
And we also validated the study by comparing the statements of how many people voted
for each candidate against the total vote shares that those candidates received in every state.
And all of the states, except one, were within the margin of error, and the one was Kansas.
So there was something about the sample in that state. But that will happen sometimes.

Senator Bennett. Whom did you go after? How did you know to call 33,000
people? Were they self-selected?

Mr. Ansolabehere. It is a national random sample. In some sense, all surveys
are self-selected because all surveys are voluntary. But, yes, national random sample of
the population in the United States, the adult population in the United States.

Senator Bennett. You called them? And how many of the 33,000 you called
said | did not have any problem and lived in South Dakota?

Mr. Ansolabehere. How many of the 33,000 said I did not have any problem?

Senator Bennett. Yes.

Mr. Ansolabehere. Well, let's focus on the 4 to 5 million number. So the 4 to
5 million are the number of people projected out from the survey who said that they had
tried to vote but could not, for whatever reason.

Senator Bennett. | understand that, but you are talking 33,000 people. What
percentage of them lived in Mr. Nelson's state and said they had no problem?

Mr. Ansolabehere. 1 do not know how many in South Dakota.

Senator Bennett. No, | am not saying specifically South Dakota, but what
percent said they had no problem?
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Mr. Ansolabehere. What percent said they had no problem? Probably about
96 percent said they had no problem.

Senator Bennett. So you are extrapolating--let's say 4 percent of the 33,000, of
the 4 percent, you are extrapolating the 7 million figure you gave us here.

Mr. Ansolabehere. Right, and that is about what Census does when they do the
Current Population Survey projection as well.

The Current Population Survey, when you look at the statistical abstract of the
United States or the reports produced by CPS through the Census Bureau, give you
projections for how many million people are registered. That is where the number
142 million people registered comes from, from the last election cycle and so forth. That
is where they get the citizens voting age population numbers. There is no official record
of how many citizens there are in the United States; it all comes from those surveys.

Senator Bennett. Oh, | understand that.

Can you not get the number registered by contacting all 50 states?

Mr. Ansolabehere. Actually, no you cannot. Even the National Association of
Secretaries of States produce a report, and all that was given from some states, like Texas,
were ballpark numbers.

Senator Bennett. Mr. Nelson, can you tell him how many are registered in your
state?

Mr. Nelson. Five hundred and thirty-three thousand.

Mr. Ansolabehere. Yes, some states you can, but you cannot get it in all--

Senator Bennett. | will not pursue it any further.

Mr. Ansolabehere. On top of that, there are problems of duplications, which
South Dakota, as was testified, had more people on the rolls than they had in the citizens
voting age population. So there is an impossibility there, and it is just because people
move. There is no requirement that somebody update their registration.

Very quickly, as Nate testified, the registration lists become obsolete. Currently |
am doing a study in L.A. County where we are auditing the rolls there, and it looks like
about 6 to 10 percent of the names on the list, just the names, are no longer valid addresses.
In addition, there are another 10 percent where the registration seems to be incorrect,
according to the--

Senator Bennett. Your written testimony suggests that there are 30 million
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obsolete and duplicate answers on the list. And you agree that these 30 million should be
removed?

Mr. Ansolabehere. Something should be done to reduce them. 1 do not know
how to do that. That is I think an issue with how to do purges properly. 1 think there has
been huge improvements in the states since 2001.

Senator Bennett. Well, | do not want to drill any further on this or take more
time.

Mr. Gans, | am interested in your solution, which is basically calling for a national
ID card for everything, for social security, for immigration, for everything. And that is
probably a bigger issue than we are going to deal with here.

Chairman Schumer. My Ranking Member, | also chair the Immigration
Subcommittee. Who knows?

Senator Bennett. Okay.

Mr. Gans. Mr. Chairman, | have run this one by Doris Meissner, who sort of
likes it for the immigration purposes.

Senator Bennett. Yes.

Chairman Schumer. May I interrupt, Lindsey Graham and I put in a proposal for
a biometric social security card to deal with the immigration problem a couple of years ago.
So the two actually do dovetail. It gets opposition from a variety of places, but it also gets
some support.

Senator Bennett. Yes, both of those are true.

Just one last--you are aware that in Australia, they solve this problem by making
voting mandatory. If you do not vote, you get fined.

Now, I do not quite know how they handle the lists, but this was brought home
dramatically when an Australian politician came to see me some years ago to talk about
strategies. And having been one who had run campaigns in Utah, | immediately said,
well, the first thing you have to do is identify who your voters are to get them out. And he
said, no, that is not a problem. 1 said, what do you mean that is not a problem? He said,
we have mandatory voting; everybody gets out.

I think the fine is 50 Australian dollars or something. | cannot remember. Do not
take that, if there is anybody noting this down, because that was a lot of years ago. But

when the Australians did some government reform some years ago, one of the reforms they
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put in place was mandatory voting.

Does anybody have a reaction?

Mr. Gans. Yes, | do.

Senator Bennett. Okay.

Mr. Gans. | have two reactions. One reaction is that | think the right to vote
implies the right not to vote. And I also--three reactions. | also think if we boost the
numbers, we will hide the problems. And the third thing is, even if you have mandatory
voting, you would still have a list that you have to make accurate. The thrust of my
testimony is essentially to start conceiving of another paradigm because otherwise you will
be in Rube Goldberg Number 27.

Senator Bennett. Okay. Well, | agree with you that the right to vote also
includes the right not to vote, and | am not advocating for the Australian system. And this
gets back to the question of extrapolating numbers; how many people did not vote because
they chose not to vote as opposed to an assumption that if they did not vote, it was because
of some breakdown in the system.

Now, Mr. Persily, you are nodding your head. Do you want to comment on that?

Mr. Persily. Well, let me first--since | have a little knowledge of Australia, | have
to at least give my two seconds on that, which is that although they have mandatory voting
there and they have fines, almost no one gets prosecuted, and yet the have extremely high
voter turnout. About 4 percent, I think, of the ballots are cast for no candidate. They are
called donkey ballots, which we would call undervotes here in the U.S. | guess here a
donkey ballot means something completely different.

Chairman Schumer. They should call them kangaroo ballots.

Mr. Persily. But one thing I think you are getting a sense of from the testimony
here is how much we do not know. | mean, we do have a good glimpse of, | think, the
problem, both through litigation, from the number of respondents who are saying they
faced problems, the number of people who call into these help lines, et cetera, and the
number of provisional ballots, which gives you a sense of the registration and voting gap.

So the first step here is to--we do not actually even know how many people voted in
this last election. We have 12 states that do not even provide certified vote totals. So you
hear this number 133 million bandied about. There is a significant margin of error even in

that. And then as previous witnesses were saying, with respect to the registration lists,
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yes, there is going to be a gap between, say, 20 million people who are on the registration
rolls and the number of people who say that they are registered.

What we really need is to have a census of election administrators. We need to
know at the precinct level how many people vote for which candidates by which method,
military, Internet, provisional, et cetera, and then we can really get a handle on the scope of
all these problems.

Senator Bennett. And then we have the problem Mr. Gans talked about, where
there are more names on the lists than there are people living in the jurisdiction.

Mr. Persily. Yes.

Mr. Gans. We have that. And the other thing, in response to your question of
my colleague here, is whether you take my colleague's figure on my right or my figures, we
either have 44 million or 50 million people who are not registered who are citizens eligible
18 and over. And that is a problem, as is the problem of 20 million names that are on
registration rolls that should not be on. Both of those need to be dealt with.

Senator Bennett. Thank you all very much.

Chairman Schumer. Let me go to a second round. And, of course, | afford that
to my colleague.

Just one point, Mr. Nelson, just making the point of Mr. Ansolabehere here,
Professor, you said there were 533,000, did you say?

Mr. Nelson. Correct.

Chairman Schumer. How many total people are there in South Dakota?

Mr. Nelson. Adults, about 750.

Chairman Schumer. Adults?

Mr. Nelson. No, total population about 750.

Chairman Schumer. Right. So how many adults are there, 18 and over who are
citizens? | will bet it is less than 533.

Mr. Nelson. If I might address that because it was mentioned we have over a
hundred percent registration.

The percentage of registered voters on the active registration list is 87 percent.
The way they come up with the over 100 percent number is by adding in the inactive
registered voters, that inactive list. And I will tell you, when the National VVoter
Registration Act was passed in 1993, the restrictions that it places on voter lists
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maintenance, | said at that time, this is going to guarantee in excess of 100 percent
registration, and that is where we are at--

Chairman Schumer. This illustrates the point I think that both Mr. Ansolabehere
and Mr. Gans were making.

Let me go back because my friend, Senator Bennett, talked about 4 million,

5 million. All those numbers are consistent. They represent different categories. So
would you just--both you and Professor Persily, Mr. Ansolabehere, just go over what each
of those numbers represents. They are not inconsistent numbers; they are not just bandied
about numbers. They are serious numbers based on a study, obviously, on statistical
methods. But they are not inconsistent given those statistical methods.

Go ahead.

Mr. Ansolabehere. The 4 to 5 million number is based on the number of people
in the survey, projected out based on the number of citizens voting age population who said
that they tried to vote but failed, for whatever reason.

Chairman Schumer. And they were registered.

Mr. Ansolabehere. And they were registered.

Chairman Schumer. Right. And give a couple of examples of those. Just give
a couple of examples of those.

Mr. Ansolabehere. Actually, | cannot say anything that is a specific example
from the survey because it violates confidentiality--

Chairman Schumer. Well, you do not have to give the name; somebody who
showed up, waited on line for two hours, and went home because it was pouring rain, right?
Would that be--

Mr. Ansolabehere. Yes. There are people who went home because the lines
were too long. There were people on that list who said they were sick or disabled, they
had transportation problems, they were out of town and so forth.

Chairman Schumer. Okay.

Mr. Ansolabehere. The 4 to 5 million is the percentage--sorry. The 2 to
3 million of those people, that 4 to 5 million, said that they could not vote because of lack
of registration, because they had requested an absentee ballot but did not receive one, or
because they were asked for voter identification and they did not have it. That is the two
to three.
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Then there is an additional set of people who did not try to vote but said, when they
were asked why you did not vote, that they encountered a registration--they were not--they
had a problem with their registration, they had a problem getting an absentee ballot and so
forth. And that looks like it is in the range of 2 to 4 million, so that comes--

Chairman Schumer. Right. Let's just clarify that. We could always say, well,
they should have registered. That is probably what Mr. Nelson would say, right?

Mr. Nelson. Correct.

Chairman Schumer. Let me give you the other side. | mean, this was sort of
interesting to me, and make what you can of it.

This was back in 1973 and Herman Badillo was running for mayor of New York
City. He was the first Hispanic mayor running. And | was a political junkie. | was not
an elected official then, but | was at the polling places. And there were large numbers of
Hispanic people who came to the polling place and said, | want to vote for Herman Badillo.

They were citizens. They had not registered because a month before | guess they
had not focused on the election or whatever, but they truly wanted to register then. Now,
we can get into a sort of moral argument; well, they should have and it is their fault, or they
should be able to, it is the system's fault. But they would fit into that category of people
who wanted to vote but were not registered.

Is that fair to say, Mr. Ansolabehere?

Mr. Ansolabehere. Yes.

Chairman Schumer. Okay. | did not even know, by the way, in some of these
precincts, that there were any Hispanic people living there. It was so amazing. It was
sort of like a magnet. It showed me the power of elections and--it was very interesting.

Yes, Mr. Persily?

Mr. Persily. Sort of one point on that, which is in the 2004 election, we had about
1.9 million provisional ballots that were cast. About half were cast on what are called
Section 203 covered jurisdictions. These are areas with high language minority
populations under the Voting Rights Act.

But what is happening in the registration system is that it is falling
disproportionately on certain communities who, for example, when they get to the polling
place are confronted either with a registration problem or with someone who does not

understand their name or it does not match up because it is in a different language. And
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then they end up casting provisional ballots, which is one of the reasons why looking at
provisional ballots gives us a glimpse of the problem.

Chairman Schumer. Right. [Iinterrupted. Go ahead. Did you finish all the
numbers that you have thrown out?

Mr. Ansolabehere. No.

Chairman Schumer. Keep going.

Mr. Persily. |am fine.

Chairman Schumer. Okay. But you had additional numbers that do not
contradict--nothing in your study and Mr. Ansolabehere's study contradict one another, do
they, Mr. Persily?

Mr. Persily. As in most things in life, | take my numbers from Harvard, so | will
defer to Stephen Ansolabehere on this.

Chairman Schumer. Okay, right.

Now, | just wanted to ask you, because my friend, Senator Bennett, talked about the
statistics, the source of your data is the Cooperative Congressional Election Study, right?

Mr. Ansolabehere. That is correct.

Chairman Schumer. And is that generally regarded by the academics on both
sides as a reliable, reputable source of data?

Mr. Ansolabehere. Yes, in fact BYU is one of the major participants in this
study.

Chairman Schumer. Oh, now you are talking, Mr. Ansolabehere.

Senator Bennett. | went to the University of Utah.

[Laughter.]

Mr. Persily. Can I say one other thing on this?

Chairman Schumer. Yes.

Mr. Persily. We will get more data in a month, and | suspect the Census data will
confirm this, and also that the Election Day Survey from the Election Assistance
Commission will also give us some confirmation of those numbers, so we do not need
simply to rely on those.

Mr. Ansolabehere. And there was a separate study that the Pew Foundation
sponsored.

Chairman Schumer. So we do not have a dispute, even among those on either
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side of the aisle here, so to speak--Mr. Gans, as one of the witnesses, you do not dispute
those statistics at all.

Mr. Gans. No.

Chairman Schumer. And do you, Mr. Nelson?

Mr. Nelson. 1do not have enough insight into the methodology.

Chairman Schumer. Okay. But Mr. Gans, just for the record, is a witness
chosen by Senator Bennett.

Mr. Gans. Yes, but not because | am a Republican.

Chairman Schumer. No, I know. But you know | understand that completely.
| met you--you do not remember, but | met you in the Eugene McCarthy campaign in 1968,
when | was a freshman.

Mr. Gans. You exhibited great wisdom.

Chairman Schumer. Yes. Well, no. In retrospect, | did not.

[Laughter.]

Chairman Schumer. But in any case, | wanted to ask you, Professor
Ansolabehere, on page 17 of your written testimony, you indicate that 3.8 percent of all
respondents showed up to the polls and found they had problems with voter registration.
In other words, they showed up, they wanted to vote, and had problems.

If those numbers remain consistent nationally, how many voters would that be?

Mr. Ansolabehere. 1 would have to--it is like teaching--

Chairman Schumer. Okay, you can provide that--

Mr. Ansolabehere. 3.8--if you just take 3.8 of the number of--

Chairman Schumer. People who showed up.

Mr. Ansolabehere. --people who showed up, the 133 million.

Chairman Schumer. Yes. So it would be 3.8 of 133 million--

Mr. Ansolabehere. Right.

Chairman Schumer. --which is 1, 3 times--a little less than 4, about 5 million.

Mr. Ansolabehere. Four or 5 percent--5 million.

Chairman Schumer. Right, okay.

Another question. Are you measuring the substance and extent of voter
registration problems for the 44 million eligible voters who were not registered in 2008?
How do we begin to determine who these people are and why they are not registered to
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vote?

Mr. Ansolabehere. We are going to look closely at the CPS Study because they
do have a pretty extensive battery of questions having to do with the reasons for
non-registration. From past studies that they conducted in 2000 and 2004, those data look
like they are quite similar to the extent to which people are not registering because they are
not interested. That is the major source of the problem. But, you know, about 20 percent
are not registering because of these other issues, such as registration dates and mobility.

Chairman Schumer. Okay.

Professor Gans, you had mentioned before that the U.S. ranks 139 out of 172
countries in voter participation. | think that is counterintuitive to most of us here in this
country.

Can you elaborate a little on that? What is the country above us, what is the
country below us, why are we so low? Is it, Third World countries are better than us;
those who have democracies?

Mr. Gans. Several Third World countries are better than us. Back in 1976, we
did a survey of nonvoters. Peter Hart did the survey and his line was that we have a higher
percentage only than Botswana. And then Botswana had an election, which had a higher
turnout than we did.

Chairman Schumer. Why do you think that is?

Mr. Gans. Well, it is a lot of reasons.

Chairman Schumer. Is it just the registration?

Mr. Gans. Oh, no, notatall. But it is true that we are--as far as advanced
democracies are concerned, one of the very few that put the burden on the citizen to qualify
him or herself via registration and requalify when they move. Most of the other
countries--the government does in one way or another—create the list of eligible voters.

Chairman Schumer. What is your view? Does the system we saw in Iraqg,
where people put their finger--they put some kind of indelible ink on their finger. Does
that work better or worse than our system?

Mr. Gans. Irag comes closer to my biometric than our system. But do | want to
emulate Irag? 1 do not think so.

Chairman Schumer. But seriously--

Mr. Gans. We have lots of different problems. | mean, part of the reason our
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voting is lower than most other democracies is we do not have a parliamentary democracy
and, therefore, we, a) do not have a very class oriented society as other democracies do; we
do not have class oriented parties; we have a complex system of government; we have a
multiplicity of officers that we elect, all of which makes people's vote feel less instrumental
than voting for one person who represents your point of view.

Chairman Schumer. Let me ask you this question.

Mr. Gans. Yes, sir?

Chairman Schumer. Let's just assume for the moment we could develop a
system where people would not have to register, could show up that day and yet it would
have no fraud, just hypothetically.

Mr. Gans. Okay. That is what | am proposing.

Chairman Schumer. You are trying--1 know.

Do you think turnout would go up a great deal?

Mr. Gans. | think turnout would go up. | mean, in our recent history, you can
look less at registration and more at motivation as to the reasons why we have higher or
lower turnout. What this would do, would enhance the possibility and high turnout -- in
high motivation election; that we would have substantially more people than we already
have, and it may or may not make much difference in low motivation elections.

Chairman Schumer. Right.

What do you say, Ms. Clarke and Mr. Goldman, on that?

Ms. Clarke. One thing | would note is that there are some things that are
compulsory in our society. Jury service, for example, no choice, you have to do it. So
this idea about mandatory voting, | kind of like the notion of really encouraging as many
citizens as possible to participate.

Chairman Schumer. Support a fine?

Ms. Clarke. | am sorry?

Chairman Schumer. Would you support a fine like in the Australian system?

Ms. Clarke. Sure, particularly if it were accompanied by low prosecution.

[Laughter.]

Ms. Clarke. But I think we want to figure out how we can tear down barriers.

I am concerned--and I just want to note this concern for the record about proposals,

about national 1D requirements, which | think only erect additional barriers, unnecessary
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barriers, that would lock out even greater numbers of people from the process.

A final point | want to underscore is that we really should focus on the design of
voter registration forms, which varies tremendously across the board. | have a copy here
of Louisiana's voter registration form, probably designed with a 6-point font.

Chairman Schumer. Hold itup. Hold it up.

Ms. Clarke. You need a magnifying glass to get through it. And it is terribly
unfortunate that it requires voters to list information over and over and over again. And
election officials can reject the forms if somebody fails to check the box that they are a
citizen, but, nevertheless, signs the affirmation at the bottom, under penalty of perjury,
where they swear that they are citizens. We have really got to streamline these forms and
make it easier for all who want to participate to register.

Chairman Schumer. Do you want to say something, Mr. Goldman, in reference
to Mr. Gans, the comment | asked Mr. Gans?

Mr. Goldman. Thank you, Mr. Chairman. | think that we already saw that this
would increase turnout if we had a better registration system. | mean, we were just talking
about 3.8 percent of voters who tried to go to the polls and tried to vote but were not able to
because of registration. Those voters are not included in tallies, whether they are exact or
inexact tallies of how many voters did show up. And I think 3.8 percentage points in an
American election is actually an enormous amount.

Australia actually has an automatic and permanent voter registration system, so
they do not have the same problems that we do. While we can quibble about whether or
not it is a 19th century system or not, the provisional balloting system and the problems
with absentee balloting are largely a symptom of a problem with the registration system.
We would not have--for instance, in California, in Los Angeles County, 85 percent of
provisional ballots that do not count are not counted because of the registration system,
which is an enormous amount of ballots, since each one of those takes time and money to
be able to distribute them and count them. And they delay certification and things like
that.

So we are talking about the correlative costs on the rest of the election system and
making election officials doing basically three or four times the work that they would
otherwise have to, spending half of their registration budget. That adds up to millions and
millions of dollars because of a system which was conceived in the 19th century has not
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been much updated other than a couple of band-aids that have basically just really
illustrated how bad the system is to begin with.

Chairman Schumer. Senator Bennett will get the last round of questions.

Senator Bennett. Thank you very much. This has been a very interesting
morning. | appreciate it. | think kind of a potpourri of reactions here.

You get all of your data from Harvard?

Mr. Gans. No, | do not.

Senator Bennett. No. Mr. Persily.

Mr. Persily. The Cooperative Congressional Election Survey.

Senator Bennett. Oh, okay.

Mr. Persily. I mean, without belaboring the point, it is a coalition of 30
universities. Steve is instrumental in running it. Stanford’s Doug Rivers, is instrumental
in running it. So I might have been a little loose there, but it is a broad-based coalition.

Senator Bennett. We are all being a little bit flip here in one way or another.

There is a book that | remember. 1 should have brought it here because | should
quote it exactly. But it comes out of my memory bank as we are having this conversation,
entitled, The Vanishing Voter, and it was written from Harvard. And the two primary
reasons, according to the book, why voter participation has been going down in the United
States were, number one, the declining power of political parties. Political parties exist,
whether they are the Whigs or whoever, to get people to the polls. And the declining
power of political parties is one of the reasons why, according to this book, voters are
vanishing. The second was the attitude of the media, that the media is constantly
denigrating politics and politicians to the point that people feel, why have anything to do
with it.

| remember another piece, random out of my database, of a woman who was asked
how do you vote, and she said, | never vote; it only encourages them. And that, again, is
manifestation of the attitude that the media has for politics. And if you listen to the late
night shows, you find that there is constant, constant, dripping of acid on all politicians.
We are all stupid; we are all corrupt. And we are all objects of constant downgrading
attacks until, of course, we have left office. And then we might, in some ways, be brought
up at these late night shows as an example of how the present politicians are all stupid and
corrupt because this one who has passed from the scene is not. This has nothing to do with
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registration. So let's not view this whole thing in a silo that says that registration is the
sole cause of our various problems.

| thank you for the information about your methodology. It gives me a greater
sense of security in depending on your numbers than | had when | came in to this. But |
would just say to the press that is around here, if you are going to say the registration
problem has kept people from the polls, we go to the 2 to 3 million number that comes out
of your study instead of the 9 million number that we heard later. And | welcome the idea
that there are further studies that are going on and we will get more statistical information
about this.

| appreciate the work you have all done. The only one last comment | would
leave--

Mr. Nelson, you have a registration system in South Dakota.

Mr. Nelson. Correct.

Senator Bennett. North Dakota does not.

Mr. Nelson. Correct.

Senator Bennett. You have a higher turnout in South Dakota than they have in
North Dakota.

Mr. Nelson. Correct.

Senator Bennett. | do not know what that proves, but it is an interesting thing to
lay down--

Chairman Schumer. It is warmer.

Senator Bennett. | have never been to either one, so | will leave you to say that.

But the registration system has not produced in your state a lower vote turnout or a
non-registration system in as close a control as we can find in a neighboring state. So,
again, | say that to underscore my point that decisions not to vote or voter participation at
low levels is not entirely a factor of the registration challenge that we face.

Having said that, | think the panel has demonstrated that we have work to do here,
and | appreciate the view of the academics who have studied it carefully. | appreciate the
view of the man who is on the firing line who has to deal with it, and | hope we pay
attention to all of this.

Mr. Gans, | am very interested in your solution. 1 will not publicly endorse it at
this point, but I will say I am very interested in it.
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Mr. Gans. Thank you.

Chairman Schumer. | want to thank both Senator Bennett and our panel. |
think it was really a great start for this committee for the year. So | want to thank all of
you for coming. We have a number of statements for the hearing record. Without
objection, | request that a series of statements, which | will submit to the record, be added
in.

The record will remain open for five business days for additional statements from
members and the public. And if the witnesses have no objection, | would also request the
record remain open for five days for additional questions that we on the panel might submit
to you, and you can answer in writing, if that is okay. Good.

All right.  Since there is no further business before the Committee, we are
adjourned, subject to the call of the chair.

[The information for the record follows:]

[Whereupon, at 11:41 a.m., the Committee was adjourned.]



